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Introduction

In 1980 Professor Patrick McAuslan published “The Ideologies of Planning Law”. He grouped the various parties to the Planning system as “Private Interest”, “Public Interest” and “Public Participation”. Private interests were defined as landowners and companies, public interest as central and local government in all their guises, and public participation as individuals and groups excluded from the other two categories. It is instructive to view the history of public participation in environmental matters over the last two hundred years through the interaction of these categories.

At the beginning of the nineteenth century the role of government was confined to defence of the realm and law and order. Good government was defined a minimal and cheap. Taxation was negligible, leaving wealth in the hands of those who “knew how to use it”, whilst individuals purchased the goods and services they required, and the poor depended on charitable institutions
. This was the era of the private interest.

The growth of the cities necessitated the creation of local government with local acts of Parliament to regulate the worst of the abuses. The planning system has its genesis in the public health acts. As only property owners had the vote, the legislation was tempered to their requirements. Despite the creation of the modern administrative state, necessitated by WWII, and the rise of environmental consciousness from the 1960s onwards, that bias in favour of the developer remained. Nonetheless the twentieth century was predominantly the era of the public interest.

Mc Auslan argued:

“As...official commitment to participation grows, so the legislation is made to bear an ever increasing amount of participation without any alteration in the basic legal provisions or addition to those provisions conferring a right to participate...Yet the increased amount of participation leads naturally to increased expectation of statutory rights by participators.”

In his terms the public interest was dominant making little or no concessions in power to public participation despite appearances. 

This paper sets out to prove that matters have deteriorated over the last thirty years: that the private sector now has the potential to dominate the public interest, with public participation cast in the role of legitimating the process. In England there has never been a genuine shift in power towards the people over planning matters, let alone a forum for reviewing the substance of a case.

The Realpolitik of Planning Law 1980 – 2011

Although the role of the state had been reduced since the 1950s, the advent of the Thatcherite government made “Business” and money-making respectable. Industry was not associated with “dark satanic mills”, and “being in trade” was no longer to be regarded as infra-dig. Private enterprise was shiny, new, and apparently garnished with “green” trimmings. This shift in cultural values is essential to the understanding of the last thirty years. However it was grafted onto a planning system which we have seen was already biased in favour of the developer

 A book designed to be read by third parties, called “Understanding the Development Jigsaw: a User’s Guide to Procedures”
, was published just at the time when Labour won that election. Having examined the procedures governing planning, environment and transport, it summarised the way in which the system was biased in favour of development: see

Appendix 1.  In 1997 it still corroborated McAuslan’s view.

The new Labour administration intended to modernise the system of local government: see Appendix 2. Further details are to be found in the 1998 White Paper, Modern Local Government: In Touch with the People. In the 1999 Local Government Act the concept of “Best Value” was introduced. Local Council Review foresaw some of the problems it would pose for parish and town councils: www.lelas.co.uk/articles/best_value.pdf. A perennial problem was exacerbated by this Act: planning committees being threatened by officers that if this application was to be refused, then this big developer would go to appeal and costs would be awarded against the Local Planning Authority (LPA). Furthermore Members can be told that the planning inspector could be less strict with the conditions, which is possible but unlikely. Although the basics of planning law and policy are taught to new members of the planning committee, they lack the confidence to challenge their officers when erroneous information is imparted at a planning committee meeting.  This threat is particularly effective in times when money is scarce.

The 2000 Local Government Act introduced both the power of wellbeing and various alternatives for the governance of local authorities: the retention of the existing committee structure was not an option. The overwhelming majority voted for cabinet government
.  This sat well with the traditional party affiliations
. The 2000 LGA concentrated the power in the hands of the cabinet whose activities were supposed to be overseen by the Overview and Scrutiny Committee: whilst this committee can call the cabinet to account, there are no powers to make them change course
. The Overview and Scrutiny Committee may set up working parties which report back to them and thence to the cabinet. Backbench councillors considered “troublesome” may be entirely bypassed in the process
. Thus the power of the LPA has been concentrated into the hands of the cabinet
. Initially Chief Executives of LPAs panicked that their influence would be much diminished
. However, in practice, they have joined the “politically relevant” sector
 of the LPA,i.e. the cabinet, where the power lies. 

The new Standards Committee, introduced by the Act, only applies to members not officers as does the national Standards Board. The latter is about to be abolished by the Coalition Government. As of the end of 2011 there will be no means of policing the activities of local councillors. LPAs can do as they please, untrammelled by any public body to which the public can appeal in the case of misconduct. This is what LPAs have been lobbying for, for decades (see Appendix 3). 

The LGA 2000, s.2 also gave councils the power of wellbeing in terms of the economic, social and environmental wellbeing of the area. This has enabled chief executives to take up positions on local bodies which would be improper for members of the council (see

Appendix 4).  When this was queried
, with regard to the Chief Executive of Canterbury City Council, the reply from the legal department cites the power of wellbeing
. By 2011 partnership working is well entrenched in local government as we shall see. The independence essential for forming a dispassionate view on a planning application is considered old fashioned.

The LGA 2000 also empowered LPAs to set up Local Strategic Partnerships. The idea was to bring together all sections of the community to improve quality of life in the community. Initially they were used as a means of channelling money to areas of deprivation. However LSPs became an integral part of changes to the planning system
. In practice, as in Whitehall where Departments with economic clout wield power over the rest, some sectors were more equal than others: variable amounts of LPA funding were allocated to them, with the environmental sector playing a Cinderella role. On the other hand, the business end of the spectrum was able to substantially augment its funding and thus its influence. LSPs were empowered to produce Community Strategies, the land use planning aspects of which were to form an integral part of the Local Development Framework set out in the 2004 Planning and Compulsory Purchase Act. Thus the bias towards economic growth was incorporated into the initial stages of development planning at the local level. 

Development Plan Documents (DPDs) have to have a Public Examinations. The procedures use the seminar format like Examinations in Public
. EIPs were used for Structure and Regional Plans because it was thought that they were far too remote for public participation. Local Plans had had inquiries into objections which gave the public a statutory right to be heard, although as many as possible were encouraged to send in written objections or group together to fight the case at a hearing. 

After the 2004 Act, the agenda for a Public Examination was set by the inspector on the basis of written responses and weeks spent in discussion with the LPA. The job of the inspector is to decide whether the DPD is “sound” i.e. is it feasible? Attendance at hearings is by invitation only. It has not proved difficult for well-organised parties to get an invitation to the relevant hearing. More of a problem is challenging the agenda of the inspector: if he or she does not want to explore the matter, there is no way a participant can force the issue. Thus there has been a subtle change in examining these plans which compounds the bias towards the “Public Interest” in partnership with the “Private Interest” against “Public Participation”. There are LPAs which have opted for a detailed Core Strategy and Supplementary Planning Document. This is unreasonable when Master-plans do not conform to the Core Strategy
  and the safeguard of public examination is denied by a SPD.

The 2008 Planning Act introduced a fast track system for major infrastructure proposals which hitherto had been debated in large public inquiries. Here again the public examination system was to be used, substantially enhancing the role of the public sector and private interests and reducing that of those interested in public participation. Under the Localism Bill the decision will now be taken by the Secretary of State rather than the Infrastructure Planning Commission so that there will be marginally more accountability.

There has always been provision for a Minister to call-in a significant application, whether for infrastructure or not, for his own determination. Governments of whatever political hue have sought to keep down the numbers much to the chagrin of those concerned with public participation
. However the DCLG Direction of 2008
, has succeeded in halving the already meagre numbers of applications being called-in, from circa a hundred to fifty out of half a million applications per year. Calls-ins are vitally important as a safeguard for local communities faced with the combination of a supine LPA and a powerful developer: the community is totally impotent even with the support of a government agency such as English Heritage of Natural England.

In May 2010, the Coalition Government came into being. The new planning system is to be based on Open Source Planning as indicated in “The Coalition: Our Programme for Government”
.  The 2010 Decentralisation and Localism Bill contains many of the proposals. On the plus side is 

· The possibility of the return to the committee system to local government but one wonders whether those wielding power within a given LPA will be willing to relinquish it.
· Remedying the nonsense of members not being able to vote if they have expressed a view before the meeting of the Planning Committee;
· Allowing local councils and communities to play a bigger role in the planning system.
With regard to the latter, it is difficult to understand the logistics of 326 LPAs for grafting an estimated 10,658
 neighbourhood plans on to the existing system, let alone find the resources to do so. However, in KECN’s view, of greater concern is the General Power of Competence set out in s.1 and Schedule 1 which allows LPAs and certain local councils to do anything which is not against the law for an individual. This view of the way in which a complex society operates at the beginning of the 21st century is both naive and simplistic.  In addition the proposed deregulation has to be viewed in the light of the evolution of LSPs in the last ten years. 

LSPs (See Appendix 7) have become involved in creating Local Investment Plans (LIPs). These are supposedly based on the Community Strategies produced by the LSPs. The LIPs prioritise development aims for specific areas and then are used to secure government funding for implementation. LIPS are not part of the LDF process or other environmental assessments. Therefore there is no involvement of the General Council of an LPA let alone wider public participation. The ability to acquire funding and sign contracts provides key parties on the LSP, usually those supporting business interests, with far more power and ability to influence what happens than non-executive members of the LPA. If specific individuals, like those on partnerships, cannot be held to account for a specific decision taken and the elected individual becomes powerless to challenge a decision or policy because of its being tied up with government funding streams or because the decision/policy does not get proper scrutiny at full committee, then democracy as we have known it, has gone. In the future LIPs could be far more influential in terms of action on the ground, than the LDF system, exposed to public participation. 

Of more concern are the new Local Enterprise Partnerships (LEPs) which have been formed in the wake of the Government’s white paper “Local Growth: Realising Every Place’s Potential”
 The Secretary of State, Eric Pickles, invited LPAs and businesses to form their own economic development groupings to replace the Regional Development Agencies (see Appendix 8). The minutes of the first meeting of one such LEP is to be found in Appendix 9. Of particular interest is paragraph 4.1, “Developing solutions to regulatory constraints”. It is clear that the LEPs, the vast majority of whose members are unelected, will be having a major input into development plans and major development proposals. 

The 2010 Decentralisation and Localism Bill very first section proposes a “General Power of Competence”. This may appear as the ability of councils to “cut red tape” but in fact it is already leading to further unaccountability. Effectively a shadow “planning system” is evolving with no accountability whatever to the general public. These moves back to the political philosophy of the early nineteenth century, ignoring the fact that the population of England is over five times greater and our collective environmental footprint substantially more than that. True sustainability means more than just a “feel-good” label on a company or government policy document.

Conclusions

The development of partnership working during this century has led, McAuslan’s terms, to an alliance of the public interest with private interests, making a charade of public participation in the planning system. The questionable practice of local government approving its own development (see Appendix 10) has now extended to private sector developers without the knowledge or consent of the general public. The General Power of Competence, as proposed, can only lead to further unaccountability. This is against the spirit of the Aarhus Convention. 

Suggested Remedies

1. The governance of LPAs needs to be made open and transparent with an end to the cabinet system and unaccountable partnerships.

2. The Standards Committee of LPA’s should be able to call officers to account. A national Standards Board should be reinstituted and have the power to discipline officers.

3. LPAs ought to have a source of finance for public works and facilities which is independent of the private sector. The reliance on the latter to provide or replace essentials has perverted the land use planning system.

4. There should be genuine community involvement, not just tokenism, in the evolution of big schemes right from the start, rather than the applicant and the LPA spending years working on a scheme, allowing the public less than three weeks in which to comment.

5. The public should be aware that they can appeal to the Secretary of State if the LPA refuses to sanction an Environmental Statement.

6. Environmental Statements should be produced by independent consultants or audited by them.

7. Communities should be allowed a commensurately longer time to study applications accompanied by an Environmental Statement: LPAs are allowed sixteen weeks.

8. Government agencies should be properly funded so that they are able to respond to all relevant applications and force a review of a planning application to which they have objected.

9. Planning conditions put before members of a planning committee should be those contained in the planning permission: not be diluted after further negotiation between applicants and officers.

10. Call-ins should be used for proposals with a substantial impact on a community, which the latter opposes, and the LPA is minded to permit.

11.  Third party rights of appeal should be granted to accredited local communities.

A forum for reviewing the substance of a proposal is required by those signing the Aarhus declaration but this paper would suggest that both the governance of English LPAs and the existing planning system is in urgent need of reform to facilitate genuine public participation.

Dr Wendy Le-Las
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